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Executive Summary 
 

hen drafting the Clean Water Act in 1972, 
legislators set the goals of making all 

waterways fishable and swimmable by 1983 and 
eliminating the discharge of pollutants into the 
nation’s waterways by 1985.  More than 30 years 
later, we are far from realizing the Clean Water 
Act’s original vision. 
 
Using information provided by the Environmental 
Protection Agency (EPA) in response to a 
Freedom of Information Act (FOIA) request, this 
report analyzes all major facilitiesa violating their 
Clean Water Act permits between January 1, 
2002 and June 30, 2003, reveals the type of 
pollutants they are discharging into our 
waterways, and details the extent to which these 
facilities are exceeding their permit levels.   
 
Two decades after the drafters of the Clean 
Water Act hoped that all waterways would be 
fishable and swimmable, we find that facilities 
across the country continue to violate the letter of 
the law, at times egregiously.   
 
Key findings include:   
 
Thousands of facilities continue to exceed 
their Clean Water Act permits. 
 

 Nationally, more than 3,700 major facilities 
(60%) exceeded their Clean Water Act permit 
limits at least once between January 1, 2002 and 
June 30, 2003.   
 

 The ten U.S. states that allowed the highest 
percentage of major facilities to exceed their 
Clean Water Act permit limits at least once are 
Rhode Island, New Hampshire, North Carolina, 

                                                 
a Facilities are designated as “major” based on an EPA 
scoring system that considers a combination of factors, 
including toxic pollutant potential, streamflow volume, 
public health impacts, and proximity to coastal waters. 

West Virginia, Massachusetts, Connecticut, the 
District of Columbia, Ohio, Iowa, and Nevada. 
 
These facilities often exceed their permits 
more than once and for more than one 
pollutant. 
 

 Nationally, 436 major facilities exceeded their 
Clean Water Act permit limits for at least 10 of 
the 18 reporting periods between January 1, 
2002 and June 30, 2003.   
 

 Thirty-five (35) facilities exceeded their Clean 
Water Act permits during every reporting period 
between January 1, 2002 and June 30, 2003.   
 

 Nationally, major facilities reported more than 
32,000 exceedances of their Clean Water Act 
permit limits between January 1, 2002 and June 
30, 2003.   
 

 The ten U.S. states that allowed the most 
exceedances of Clean Water Act permit limits 
between January 1, 2002 and June 30, 2003 are 
Ohio, New York, North Carolina, Pennsylvania, 
Texas, Massachusetts, Louisiana, Alabama, 
Tennessee, and Indiana. 
 
These facilities often exceed their permits 
egregiously. 
 

 Major facilities exceeding their Clean Water 
Act permits, on average, exceeded their permit 
limits by more than 600%, or more than six times 
the allowed amount.   
 

 The ten U.S. states that allowed the highest 
average permit exceedance between January 1, 
2002 and June 30, 2003 are Hawaii, Rhode 
Island, Arizona, West Virginia, Michigan, 
Connecticut, Nevada, Iowa, Texas and North 
Carolina. 
 

W
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 Nationally, major facilities reported more than 
2,900 instances between January 1, 2002 and 
June 30, 2003 in which they exceeded their 
Clean Water Act permit limits by at least fivefold 
(500%). 
 

 The U.S. states that allowed at least 100 
exceedances of at least 500% are North 
Carolina, Alabama, Massachusetts, West 
Virginia, Tennessee, New York, Pennsylvania, 
Ohio, Indiana, Illinois, and Mississippi. 
 
At a time when our leaders should be working 
with the states to address this illegal pollution 
and make all of our waterways fishable and 

swimmable, the Bush administration has 
suggested, proposed, or enacted numerous 
policies that would weaken the Clean Water Act 
and threaten the future of America’s rivers, lakes, 
streams, and oceans.   Rather than weakening 
the Clean Water Act, the Bush administration and 
our elected officials should tighten enforcement 
of Clean Water Act programs; strengthen 
standards to protect our rivers, lakes, streams 
and wetlands; and ensure the public’s right to 
know about water pollution by increasing and 
improving access to compliance data and 
discharge reporting. 
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FINDING: Thousands of facilities continue to exceed their Clean Water 
Act permits. 
 
Nationally, more than 3,700 major facilities (60%) exceeded their Clean Water Act permit limits at least 
once between January 1, 2002 and June 30, 2003.  The ten U.S. states that allowed the highest 
percentage of major facilities to exceed their Clean Water Act permit limits at least once are Rhode Island, 
New Hampshire, North Carolina, West Virginia, Massachusetts, Connecticut, the District of Columbia, Ohio, 
Iowa, and Nevada. 
 

Table 1.  Number and Percentage of Major Facilities Exceeding their Clean Water Act Permit  
Limits at Least Once between January 1, 2002 and June 30, 2003: By State 

 

Rank State 

Total 
Major 

Facilities 

# Exceeding 
Permit at 

Least Once Percentage  Rank State 

Total 
Major 

Facilities 

# Exceeding 
Permit at 

Least Once Percentage 
1 Rhode Island 25 22 88.00%  26 Pennsylvania 381 223 58.53% 
2 New Hampshire 59 50 84.75%  27 Utah 33 19 57.58% 
3 North Carolina 224 180 80.36%  28 Illinois 278 160 57.55% 
4 West Virginia 99 79 79.80%  29 Arkansas 109 62 56.88% 
5 Massachusetts 135 106 78.52%  30 Nebraska 55 31 56.36% 
6 Connecticut 109 83 76.15%  31 Arizona 43 24 55.81% 
7 District of Columbia 4 3 75.00%  32 Texas 540 290 53.70% 
8 Ohio 293 219 74.74%  33 Florida 221 118 53.39% 
9 Iowa 129 92 71.32%  34 Virginia 138 73 52.90% 
10 Nevada 10 7 70.00%  35 Colorado 107 56 52.34% 
11 New York 354 247 69.77%  36 South Dakota 29 15 51.72% 
12 Delaware 23 16 69.57%  37 South Carolina 179 85 47.49% 
13 Kentucky 132 89 67.42%  38 Maryland 95 44 46.32% 
14 Tennessee 156 105 67.31%  39 Wyoming 26 12 46.15% 
15 Oklahoma 94 63 67.02%  40 Hawaii 22 10 45.45% 
16 Maine 87 58 66.67%  41 Michigan 185 84 45.41% 
17 Missouri 146 95 65.07%  42 Washington 85 38 44.71% 
18 Indiana 190 122 64.21%  43 Wisconsin 132 59 44.70% 
19 Alabama 192 123 64.06%  44 New Mexico 34 15 44.12% 
20 Louisiana 236 149 63.14%  45 Minnesota 87 37 42.53% 
21 Mississippi 91 57 62.64%  46 North Dakota 26 11 42.31% 
22 Kansas 58 36 62.07%  47 Alaska 74 31 41.89% 
23 Idaho 55 34 61.82%  48 New Jersey 158 59 37.34% 
24 Vermont 33 20 60.61%  49 Montana 43 10 23.26% 
25 Georgia 170 100 58.82%   TOTAL 6184 3721 60.17% 

 
 

Note: We excluded California and Oregon from this analysis because the states failed to provide reliable data. 
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FINDING: These facilities often exceed their permits more than once 
and for more than one pollutant. 
 
Nationally, 436 major facilities exceeded their Clean Water Act permit limits for at least 10 of the 18 
reporting periods between January 1, 2002 and June 30, 2003.  Thirty-five (35) facilities exceeded their 
permits during every reporting period (see Appendix A).   In addition, major facilities in the U.S. reported 
more than 32,000 exceedancesc of their Clean Water Act permit limits between January 1, 2002 and June 
30, 2003. The ten U.S. states that allowed the most exceedances of Clean Water Act permit limits between 
January 1, 2002 and June 30, 2003 are Ohio, New York, North Carolina, Pennsylvania, Texas, 
Massachusetts, Louisiana, Alabama, Tennessee, and Indiana (Table 2). 
 

Table 2.  Number of Exceedances of Permit Limits between  
January 1, 2002 and June 30, 2003: By State 

 

Rank State 
Total 

Exceedances  Rank State 
Total 

Exceedances 
1 Ohio 2130  26 Rhode Island 450 
2 New York 2090  27 Maine 394 
3 North Carolina 2075  28 New Jersey 298 
4 Pennsylvania 1862  29 Idaho 294 
5 Texas 1798  30 Nebraska 271 
6 Massachusetts 1684  31 Maryland 270 
7 Louisiana 1655  32 Arizona 268 
8 Alabama 1339  33 Colorado 261 
9 Tennessee 1241  34 Alaska 244 
10 Indiana 1175  35 Kansas 203 
11 Illinois 1123  36 Wisconsin 180 
12 West Virginia 1013  37 Washington 169 
13 Kentucky 882  38 Utah 160 
14 Florida 872  39 Delaware 154 
15 South Carolina 782  40 Minnesota 138 
16 Mississippi 759  41 New Mexico 133 
17 Georgia 740  42 Vermont 131 
18 Connecticut 698  43 South Dakota 123 
19 Missouri 662  44 Hawaii 98 
20 New Hampshire 629  45 Wyoming 93 
21 Michigan 565  46 North Dakota 37 
22 Iowa 540  47 Nevada 35 
23 Oklahoma 529  48 Montana 33 
23 Virginia 529  49 District of Columbia 6 
25 Arkansas 477  Total 32,292 

 
Note: We excluded California and Oregon from this analysis because the states failed to provide reliable data. 

                                                 
c We define exceedance as any instance in which a facility exceeded its permit for any given parameter during any given 
reporting period.  As such, if a facility exceeds its permit level for a parameter for quantity average, quantity maximum, 
concentration average and concentration maximum during the same reporting period, we count this as four exceedances but as 
one facility in violation.   
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FINDING: These facilities often exceed their permits egregiously. 
 
Major facilities exceeding their Clean Water Act permits, on average, exceeded their permit limits by more 
than 600%, or more than six times the allowed amount.  The ten U.S. states that allowed the highest 
average permit exceedance between January 1, 2002 and June 30, 2003 are Hawaii, Rhode Island, 
Arizona, West Virginia, Michigan, Connecticut, Nevada, Iowa, Texas and North Carolina (Table 3). 
 
Nationally, major facilities reported more than 2,900 instances between January 1, 2002 and June 30, 2003 
in which they exceeded their Clean Water Act permit limits by at least fivefold (500%). The U.S. states that 
allowed at least 100 exceedances of at least 500% are North Carolina, Alabama, Massachusetts, West 
Virginia, Tennessee, New York, Pennsylvania, Ohio, Indiana, Illinois, and Mississippi (Table 4).  
 
 

Table 3.  Average Exceedance of Clean Water Act Permit Limits  
between January 1, 2002 and June 30, 2003: By State 

 

Rank State 
Average % 

Exceedance  Rank State 
Average % 

Exceedance 
1 Hawaii 4435  26 Massachusetts 335 
2 Rhode Island 3673  27 Wyoming 322 
3 Arizona 3050  28 North Dakota 317 
4 West Virginia 3003  29 South Dakota 316 
5 Michigan 2312  30 Virginia 293 
6 Connecticut 1754  31 Alabama 278 
7 Nevada 1108  32 Indiana 270 
8 Iowa 1067  33 Vermont 269 
9 Texas 1058  34 Louisiana 209 
10 North Carolina 955  35 Idaho 172 
11 Oklahoma 914  36 Maryland 144 
12 New York 794  37 Kentucky 139 
13 Missouri 766  38 Colorado 131 
14 Mississippi 713  39 Pennsylvania 119 
15 New Mexico 639  40 Arkansas 114 
16 Maine 563  41 Wisconsin 99 
17 Florida 546  42 New Jersey 96 
18 New Hampshire 517  43 Delaware 93 
19 Illinois 478  44 Washington 86 
20 Ohio 426  45 Utah 53 
21 Tennessee 418  46 Kansas 46 
22 South Carolina 374  47 Minnesota 45 
23 Georgia 361  48 Montana 30 
24 Alaska 356  49 District of Columbia 17 
25 Nebraska 351  National 650 

 
 

Note: We excluded California and Oregon from this analysis because the states failed to provide reliable data. 
 



Troubled Waters 11 

 
Table 4.  Number of Exceedances of Permit Limits of at Least 500% (Fivefold) 

between January 1, 2002 and June 30, 2003: By State 
 

Rank State 
# exceedances 

>500%  Rank State 
# exceedances 

>500% 
1 North Carolina 429  26 Arkansas 32 
2 Alabama 171  26 Alaska 32 
3 Massachusetts 148  28 Wyoming 31 
4 West Virginia 138  29 Hawaii 28 
5 Tennessee 136  30 Arizona 27 
6 New York 135  31 Maine 26 
7 Pennsylvania 125  32 Idaho 24 
8 Ohio 118  33 Georgia 22 
9 Indiana 112  34 South Dakota 17 
10 Illinois 106  35 New Mexico 15 
10 Mississippi 106  36 Nevada 13 
12 Louisiana 92  37 Colorado 12 
13 Florida 91  38 Wisconsin 11 
14 Texas 89  39 Maryland 10 
15 Michigan 77  40 New Jersey 8 
16 South Carolina 72  40 Washington 8 
17 Missouri 71  42 Utah 6 
18 Virginia 54  43 Vermont 5 
19 Connecticut 53  44 Delaware 3 
20 Kentucky 50  44 Kansas 3 
20 Oklahoma 50  46 North Dakota 2 
22 New Hampshire 47  47 Minnesota 1 
23 Rhode Island 40  47 Montana 1 
24 Iowa 38  49 District of Columbia 0 
25 Nebraska 36  TOTAL 2,921 

 
 

Note: We excluded California and Oregon from this analysis because the states failed to provide reliable data. 
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Failure of States and EPA to Fully Enforce  
the Clean Water Act 
 

esponsibility for not meeting the goals of the 
Clean Water Act lies in large part on the 

shoulders of EPA and state environmental 
officials charged with implementing and enforcing 
the law.   
 
Inconsistent Permitting and Monitoring 
EPA has allowed states to follow inconsistent 
methods for identifying polluted waters, furthering 
the difficulties in identifying pollution sources and 
the ways to prevent them.13 According to the 
General Accounting Office (GAO), states “have 
little of the information they need to assess the 
quality of their waters and, in particular, to 
identify those that are impaired.” The problem 
results from several factors, including state 
approaches to identifying polluted waters that 
“have no appropriate scientific basis,” as well as 
data in EPA’s database of impaired waters that is 
“of questionable reliability.” According to GAO, 
more comprehensive monitoring would have 
identified more impaired waters.14 
 
In addition, states do not permit polluters 
consistently, across states or even within the 
same state. GAO analyzed permits for five toxic 
metals at wastewater treatment facilities and 
found that numeric discharge limits differ 
substantially for pollutants both from state to 
state and even within the same state. In some 
states, no controls were imposed at all. 
According to the report, “EPA has not assessed 
the impact of the differences among the states.”15 
 
In June 2003, an internal EPA Office of 
Enforcement and Compliance Assurance 
(OECA) report leaked to the Washington Post 
revealed further confirmation of the inadequacies 
in oversight of the Clean Water Act.16 Many 
states are failing to enter information into the 
Permit Compliance System database, making it 

impossible to know the full scope of compliance 
with the Act.17 The OECA report also showed 
that violations are rampant and severe, noting 
that “exceedances are higher for toxic pollutants 
than for conventional pollutants.”18 
 
The report also includes several seemingly self-
contradictory statements, of which three in 
particular are of note. For example, “majors are 
not thought to be significant contributors to 
[water] impairment,” followed one sentence later 
by the statement that, “There are no data 
available on the extent to which majors contribute 
to impairment.”19 The agency acknowledges that 
data “might suggest that penalties do create a 
deterrent effect and have a positive impact on 
compliance rates”20 while also acknowledging 
that “enforcement activity…has been declining” 
and that “a low percentage of enforcement 
actions are taken timely and appropriately.”21  
 
Perhaps most troubling is what follows the 
admission that “regulations which define 
compliance and establish the limits are intended 
to be protective of human health and the 
environment, therefore we believe that enforcing 
them ensures the appropriate level of protection 
is achieved.”22 But instead of working to protect 
human health and the environment, the agency 
proposes to weaken permits, calling them 
unworkable “due to technological limitations or 
cost.”23  
 
Lax Enforcement 
Analysis of Clean Water Act compliance data, 
many other reviews and studies,24 and the recent 
analysis by EPA’s Office of Inspector General25 
demonstrate that serious and chronic discharge 
violations are routinely ignored. These studies 
also have argued that enforcement actions taken 
by EPA and states are frequently ineffective in 

R
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returning violators to compliance. The EPA’s 
Inspector General notes that penalties assessed 
for polluters are often too small to offset the 
economic gain received by breaking the law, 
establishing a perverse incentive to pollute while 
creating a competitive disadvantage for law-
abiding companies. This, in addition to the large 
disparity between state penalties, exacerbates 
the “race to the bottom” for states trying to attract 
polluting industries that the Clean Water Act was 
designed in part to prevent.26 
 
Poor Data Collection 
Another fundamental problem with Clean Water 
Act enforcement by EPA is the agency’s failure to 
modernize its data collection system. As noted by 
EPA’s Office of the Inspector General in a 2003 
report, EPA’s Office of Enforcement and 
Compliance Assurance (OECA) “has directed 
insufficient attention to conducting accurate and 
timely planning and analysis for this project. 
OECA has not completed certain required 
planning documents whose preparation might 
have improved the management of the 
program.”27 The Permit Compliance System 
(PCS) database had its last major revision in 
1982 and has been identified as an agency 
weakness publicly since 1999. Several hundred 
thousand facilities are still not included in the 
system. Despite this, the agency, which had 
promised to modernize the system by the fourth 
quarter of 2003, is now saying it will not be ready 
until September 30, 2006. The Inspector 
General’s report criticized EPA for allowing the 
date to slip, noting that without a modernized 
PCS system, “EPA’s Office of Water cannot 
effectively manage its Clean Water NPDES 
program.” 28 
 
Underestimating Pollution 
For all of these reasons, available data on water 
quality in the U.S. at best paint an incomplete 

picture of the pollution entering our waterways; at 
worst, it is a gross underestimate.   
 
EPA only requires states to enter data for “major” 
facilities into its database, covering just a small 
subset of the universe of facilities. Facilities are 
designated as “major” based on an EPA scoring 
system that considers a combination of factors, 
including toxic pollutant potential, streamflow 
volume, public health impacts, and proximity to 
coastal waters. For example, a major municipal 
facility is a publicly owned treatment works 
(POTW) that serves a population of 10,000 or 
more, discharges one million gallons or more of 
wastewater daily, or has a significant impact on 
water quality. Little compliance information 
regarding hundreds of thousands of additional 
dischargers with NPDES permits is available to 
the public, or in some cases even available at 
all.29 According to the EPA Inspector General, 
states’ concerns over costs are the reason that 
EPA policy does not require data from “minor” 
facilities to be entered into the system. In 
addition, although standards are set for taking 
action on major facilities, standards are unclear 
for other dischargers. Due to the lack of public 
oversight and accountability with respect to these 
smaller facilities, it is reasonable to expect that 
minor facility non-compliance rates are even 
more substantial than those of the major facilities 
examined in this report. 
 
For these reasons and more, the available data 
still represent only a fraction of the problem 
regarding illegal water pollution. States have 
been faulted by EPA for “not reporting serious, 
significant violations.”30 Meanwhile, the problem 
of illegal pollution continues: a 1993 GAO report 
concluded that self-reporting NPDES facilities 
have incentives to hide rather than report 
environmental violations.31 EPA has done 
nothing since this 1993 report to deter facilities 
from not reporting environmental violations.  
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The Bush Administration’s Assault on the 
Clean Water Act
 

he Clean Water Act has made measurable 
progress in water quality in the last three 

decades, although much remains to be done.  As 
detailed in this report, facilities across the country 
continue to dirty our waterways by discharging 
more pollutants than permitted by law—at times 
egregiously.  At a time when the Bush 
administration should be working with the states 
to make all of our waterways fishable and 
swimmable, the Bush administration has 
suggested, proposed, or enacted numerous 
policies that would weaken the Clean Water Act 
and threaten the future of America’s rivers, lakes, 
streams, and oceans.     
 
Allowing More Pollution in Waterways 
In January 2003, the Bush administration issued 
an Advanced Notice of Proposed Rulemaking 
signaling its intentions to eliminate protection for 
a significant number of waterways under the 
Clean Water Act, including non-navigable 
tributaries of navigable waters, intermittent and 
ephemeral streams, man-made watercourses 
connecting these waters, and wetlands adjacent 
to these waters. At a press conference 
announcing the proposed rule, the administration 
acknowledged that the proposed rule could 
remove protection from 20 million acres of 
wetlands alone, or about 20% of U.S. wetlands in 
the lower 48 states. 
 
Simultaneously, EPA and the Corps directed staff 
to immediately stop implementing the Clean 
Water Act with regards to so-called “isolated” 
waters.  This guidance suggests that all “isolated” 
waters are no longer protected and advises field 
staff to seek “formal project-specific approval” 
from Army Corps or EPA headquarters if they 
plan to use the Clean Water Act to protect these 
waters.  This guidance could allow developers, 
mining companies, and other polluters seeking 

exemption from the Clean Water Act to argue 
that specific wetlands, small streams, non-
navigable ponds or other waters are “isolated” 
and therefore fall outside of the Clean Water 
Act’s jurisdiction.   
 
On December 16, 2003, EPA announced that it 
would not go forward with the proposed 
rulemaking to redefine many wetlands, streams, 
and other waters “out” of the Clean Water Act.  
However, the guidance directing EPA and Army 
Corps of Engineers staff remains in place, 
threatening thousands of miles of headwaters 
and other waterways across the country. 
 
Leaving Dirty Waters Dirty 
Section 303(d) of the Clean Water Act requires 
states to identify waterways that remain impaired 
by pollution despite technology controls installed 
on sewage plants and factories. This program of 
the Clean Water Act—called the total maximum 
daily load, or TMDL, program—requires that 
states identify rivers, lakes, and coastal waters 
that remain polluted, rank them for priority 
attention, and then develop pollution limits for 
each body of water. If the state fails to do this, 
EPA is required to develop a priority waterway 
list for the state and issue its own pollution limit 
determination. States and EPA enforce the 
TMDL program by revising existing permits, 
including the pollutant limits and schedule for 
compliance.32  
 
In July 2001, EPA and the Bush administration 
announced an extensive “redesign” of the Clean 
Water Act’s TMDL program. The administration’s 
draft proposed rule to guide the TMDL program, 
if promulgated, would:  
 
 Allow states to avoid doing cleanup plans for 

many polluted waters;  

T
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 Make cleanup plans less effective by not 
assigning responsibility to specific sources;  
 Fail to protect waters that are in danger of 

becoming polluted;  
 Attempt to allow EPA to escape its 

responsibility for ensuring watershed plans are 
designed to clean up polluted waters; and  
 Allow states to drop polluted waters from 

cleanup lists. 
 
Polluting Beaches and Threatening Public 
Health 
Sanitary sewers carry wastes from buildings to 
sewage treatment plants. When these sewers 
are overloaded, inadequately maintained or 
obstructed, they often overflow, dumping raw and 
inadequately treated sewage into basements, 
streets, and waterways. EPA estimates that there 
are at least 40,000 sanitary sewer overflows 
nationally each year.  Because sewer overflows 
contain raw sewage, they can carry bacteria, 
viruses, protozoa (parasitic organisms), 
helminthes (intestinal worms), borroughs (inhaled 
molds and fungi), and a host of other organisms 
that cause beach closings and kill fish.  Sewage-
contaminated waters can cause illness ranging in 
severity from mild gastroenteritis (causing 
stomach cramps and diarrhea) to life-threatening 
ailments such as cholera, dysentery, infectious 
hepatitis, and severe gastroenteritis. 33  
 
In January 2001, EPA proposed to clarify and 
expand permit requirements for 19,000 municipal 
sanitary sewer collection systems in order to 
reduce sewer overflows. The proposed Sanitary 
Sewer Overflow Rule, the product of a federal 
advisory committee that met for five years, would 
help communities improve some sanitary sewer 
systems by requiring facilities to develop and 
implement new capacity, management, 
operations, maintenance, and public notification 
programs. 34 This rule would, among other things, 
require sewer operators to monitor sewers and 
notify health authorities and the public when 
overflows could potentially harm public health. 
 

The Bush administration has blocked these 
regulations ever it assumed office. 
 
In addition, on November 7, 2003 the Bush 
administration issued a draft guidance that would 
allow publicly owned sewage treatment facilities 
to divert sewage around secondary treatment 
units and then combine the filtered but untreated 
sewage with fully treated wastewater before 
discharge, in a process called “blending.” The 
effect of this guidance would be to authorize the 
removal of the crucial second step in the process 
of secondary treatment during wet weather, 
specifically the biological treatment of the 
sewage. Currently, this sort of bypass is 
prohibited.35  Because the biological treatment 
component of the process removes most of the 
pathogens from the wastewater, this guidance 
could lead to beach closings, algal blooms and 
increased incidences of pfisteria, giardia and 
hepatitis A outbreaks.  
 
Undercutting Enforcement 
The Bush administration’s fiscal year 2005 
budget proposal cuts funding for EPA by $606 
million, or 7% below this year's enacted level. 
This would take environmental cops off the beat, 
reducing the number of inspections to detect 
violations of the Clean Air Act, Clean Water Act 
and other key environmental laws.  The proposed 
budget also cuts funding for the states' clean 
water revolving loan funds, which help improve 
wastewater treatment facilities, by $492 million – 
a 37% decrease. 
 
Moreover, the Bush administration’s poor track 
record on environmental enforcement is well-
documented.  A recent Knight Ridder analysis of 
15 years of environmental enforcement records 
found that the Bush administration is catching 
and punishing far fewer polluters than the two 
previous administrations.36  Knight Ridder 
examined EPA data in 17 categories and 
subcategories of civil enforcement since January 
1989 and compared the records of the past three 
administrations. In 13 of those 17 categories, the 
Bush administration had lower average numbers 
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than the Clinton administration. And in 11 of 
those categories, the 2003 average was lower 
than the 2001 average, showing the trend 
increasing over time.  
 
The monthly average of violation notices against 
polluters, a critical enforcement tool, has dropped 
58% since January 2001 compared with the 
Clinton administration's monthly average; notices 
of water pollution violations are down 74%. The 
study also found that administrative fines since 
January 2001 are down 28%, when adjusted for 
inflation, from Clinton administration levels. Civil 
penalties average 6% less, when adjusted for 
inflation. And the number of cases referred to the 
Justice Department for prosecution is down 5%.37  
 
Other Rollbacks to the Clean Water Act 
The Bush administration has proposed or 
enacted numerous other policies to chip away at 
the Clean Water Act’s protections, including: 
 
 On January 7, 2004, the Bush administration 

proposed its latest attack on clean water 

protections to the benefit of the coal-mining 
industry.  The administration is looking to remove 
a Reagan-era rule known as the "buffer zone 
rule" that prohibits coal-mining activities from 
disrupting areas within 100 feet of streams. 
 
 In May 2002, the Bush administration finalized 

a new rule that allows mountaintop removal coal 
operations and other mining industries to dump 
coal and hardrock mining waste, construction 
and demolition debris, and other solid industrial 
wastes into streams, rivers, coastal waters, 
wetlands, and other waterways—legally. 
 
 In January 2002, the Army Corps of Engineers 

and EPA relaxed standards for Clean Water Act 
“nationwide permits” – five year general permits 
that allow the filling of wetlands and streams but 
do not receive the same level of environmental 
scrutiny as individual permits and provide no 
public notice or comment opportunity. 
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Recommendations 
 

hirty years after passage of the Clean Water 
Act, with its most basic promises still 

unfulfilled, it is clear that we need to tighten 
enforcement of the law and strengthen the Act’s 
fundamental principles. Unless illegal pollution is 
stopped, polluters punished, and legal pollution 
phased out by technological improvements, we 
will never realize the Clean Water Act’s vision of 
waters free of toxic pollutants and safe enough 
for fishing and swimming. 
 
 
The Bush Administration Should Strengthen, 
Not Weaken, the Clean Water Act 
 
As detailed above, the Bush administration has 
suggested, formally proposed or enacted policies 
designed to limit the Clean Water Act in scope 
and in strength.  Thirty years after the birth of this 
landmark legislation, more than 300,000 miles of 
river and shoreline and five million acres of lakes 
remain too contaminated for recreational use. 
Rather than weakening the Clean Water Act, the 
Bush administration should: 
 

 Fully fund EPA at the levels necessary to hire 
adequate environmental enforcement staff. 
 

 Recall the January 2003 guidance to EPA and 
Army Corps staff limiting the scope of the Clean 
Water Act. 
 

 Direct EPA to abandon efforts to weaken the 
TMDL program, the Clean Water Act’s primary 
program for cleaning up polluted waters. 
 

 Direct EPA to implement the proposed rule to 
regulate sanitary sewer overflows and improve 
public notification of overflows that threaten 
human health.  
 
 

Policy-Makers Should Tighten Enforcement of 
the Clean Water Act 
 
The Bush administration and Congress should 
act to strengthen the Clean Water Act to help 
reach the goal of fishable and swimmable waters. 
 

 Prevent Facilities from Profiting from 
Pollution 
 
The existing Clean Water Act allows “economic 
benefits” to be taken into consideration when 
assessing penalties. Unfortunately, this authority 
is greatly underutilized; EPA has acknowledged 
that penalties rarely recover the profits 
companies gain from their non-compliance. In 
other words, under current Clean Water Act 
enforcement practices, it often pays to pollute 
illegally, which creates incentives to break the 
law, allows states and violators to cut sweetheart 
deals, and places those who comply with the law 
at a competitive disadvantage. Courts and 
administrative hearing officers must assess a 
penalty that exceeds the amount of economic 
benefit gained by the polluter as the result of its 
non-compliance. In addition, any state with an 
authorized Clean Water Act program should 
collect and make public all fines levied and 
collected against polluters. 
 
 

 Tighten Pollution Limits 
 
Although the Act was premised upon a goal of 
zero discharge, its implementation has not come 
close to that goal. EPA has sanctioned a permit-
to-pollute system rather than a pollution 
elimination system. With the Clean Water Act, 
Congress intended to eliminate water pollution 
through a gradual tightening of permits based on 
emerging control technologies. The Act’s authors 
envisioned progressive permit tightening, 

T
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coupled with enforcement actions against permit 
violators, to eventually reduce industrial and 
municipal pollution levels and achieve the interim 
Clean Water Act goal of fishable and swimmable 
waterways and ultimately zero discharge.  
 
Progressive permit tightening, however, has not 
occurred consistently. By failing to regularly 
reevaluate permit limits and lower allowable 
pollution levels based on advances in 
technology, the government is missing a 
fundamental opportunity to reduce and eliminate 
pollution. 
 
 

 Revoke Permits from Repeat Violators  
 
Under the principles of the Clean Water Act, EPA 
and state agencies are not issuing facilities 
permits to pollute indefinitely, but are granting 
them a temporary right to discharge pollution into 
waterways while they reduce and eventually 
eliminate their waste stream. This temporary right 
must not be taken for granted. EPA and state 
agencies should deny permit issuance or renewal 
to applicants whose compliance history shows a 
repeated pattern of significant noncompliance 
with the Clean Water Act. 
 
 

 Implement Pollution Prevention Initiatives  
 
Pollution prevention means reducing the use of 
chemical inputs in order to generate less toxic 
waste, rather than relying on end-of-pipe 
pollution control technologies to stop waste 
chemicals from entering water discharges. 
Pollution prevention tends to be more effective in 
cutting use and often saves facilities money 
otherwise spent handling hazardous materials.  
 
Each applicant for a permit to discharge one or 
more pollutants should be required to submit, 
with the application for the permit, a pollution 
prevention plan that details the applicant's plans 
for reducing and eliminating the use and 
discharge of such pollutants at a measurable 

rate.  Specifically, the pollution prevention plans 
should: 
 
 Set a specific pollution prevention goal and 

timeline that fits within the overall context of 
moving toward zero discharge. 
 
 Identify specific steps, such as material 

substitutions, technology changes, or process 
changes, the facility can take to reduce its use of 
toxic chemicals, so that there is less pollution to 
control at the end of the pipe. 
 
 

 Remove Current Obstacles to Citizen Suits 
 
Citizens should be allowed to sue for past 
violations of the Clean Water Act, similar to the 
1990 amendments to the Clean Air Act. 
Furthermore, citizen suits should not be 
precluded by inadequate government 
enforcement actions. Only judicial or 
enforcement actions that recoup the full 
economic benefit gained by violating the law 
should be allowed to preclude subsequent citizen 
enforcement.  
 
 

 Citizens Should Be Able to Bring Penalty 
Actions Against Polluting Federal Facilities 
 
Currently, the federal government enjoys 
sovereign immunity from penalty actions in the 
event of a Clean Water Act violation. Federal 
facilities that pollute illegally should be subject to 
the same enforcement mechanism as other 
facilities.  
 
Expand the Public’s Right to Know 
 
Policy-makers should increase and facilitate 
public access to compliance data and discharge 
reporting.  Access to accurate and consistent 
reporting is fundamental to the success of the 
Clean Water Act’s permitting and enforcement 
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programs. Without it, protection of our waterways 
is impossible.  
 

 All “major” facilities discharging to ground 
waters, surface waters, or treatments works 
facilities should be required to submit discharge 
monitoring reports (DMRs) on a monthly basis; 
other permit holders should submit DMRs on at 
least a quarterly basis, and states should be 
required to input this data into the EPA Permit 
Compliance System.   
 

 All significant industrial users of Publicly 
Owned Treatment Works (POTWs) should be 
required to file DMRs monthly with the treatment 
works, states, and EPA regional offices, and 
states should be required to input this data into 
the EPA Permit Compliance System. 
 

 EPA and the states should compile and make 
public an analysis of enforcement actions taken 
during the preceding year, including the number 
of enforcement actions; the type of enforcement 
action; the average penalty assessed and 
collected for each action; the number of facilities 
in noncompliance and the reason for such 
noncompliance; the number and percentage of 
facilities with expired permits; the number and 
percentage of waters that are impaired, and the 
acres of wetlands authorized to be filled, 
restored, or created. 
 

 California’s facilities should comply with the 
same reporting requirements as all other states 
and input all DMR data into the Permit 
Compliance System.   It is unacceptable that 
EPA cannot provide accurate Clean Water Act 

compliance information about the state with the 
sixth largest economy in the world. 
 

 EPA should expand the public’s right to know 
to include information on chemical use. While the 
Toxics Release Inventory discloses facilities’ 
direct discharges of chemical pollution every 
year, there is little public information about 
chemicals used in workplaces and placed in 
products. In order to move towards the Clean 
Water Act’s goal of zero-discharge, industrial 
facilities need to practice pollution prevention –
reducing the use of chemicals at the source – 
rather than relying on pollution control 
technologies to limit releases once waste has 
been generated. Requiring companies to 
disclose their chemical use gives them an 
incentive to reduce use. In Massachusetts, where 
chemical-use reporting is required, in 
combination with pollution prevention planning, 
companies have cut the use of toxic chemicals 
by 40%, reduced waste generated by 58% and 
decreased environmental releases by 90%. 
 

 EPA should maintain and expand the 
Enforcement and Compliance History Online 
(ECHO) database.  The ECHO database 
provides the public with access to important 
information about facilities’ compliance with the 
Clean Water Act, Clean Air Act, and Resource 
Conservation and Recovery Act.  EPA should 
continue to expand the information provided to 
the public on this site and deny requests by the 
regulated industries to remove any information 
from the public domain. 
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Methodology 
 
1.  Obtaining the data. To obtain the data, we 
submitted a Freedom of Information Act (FOIA) 
request in August 2003, to which EPA responded 
in October 2003. 
 
2.  Scope and source of the data.  The data 
provided through the FOIA request contains 
summary data about active major facilities in the 
Clean Water Act’s National Pollutant Discharge 
Elimination System.  All information was 
generated from the Permit Compliance System 
(PCS) and Integrated Data for Enforcement 
Analysis (IDEA) system.  The data covers the 
time period spanning January 1, 2002 through 
June 30, 2003.  EPA provided us with a database 
of approximately 32,000 records; each record 
represents a facility reporting at least one permit 
exceedance for a specific parameter.  The data 
do not include paperwork violations, such as late 
filing of Discharge Monitoring Reports.  
 
3.  Ensuring accuracy of the data.  In 
anticipation of fulfilling our FOIA request, EPA 
offered state agencies approximately a month to 
review the data for accuracy and submit changes 
to the Permit Compliance System.  After 
receiving the data, we contacted each state 
agency—except in states where EPA administers 
the NPDES program—and offered them an 
additional opportunity to review the data for 
accuracy.  The following states (in addition to the 
states where EPA administers the Clean Water 
Act) did not provide further review of the water 
quality data, due to resource limitations or failure 
to respond to repeated requests: Delaware, 
Florida, Georgia, Indiana, Kentucky, Missouri, 
Nebraska, Nevada, North Carolina, 
Pennsylvania, West Virginia and Wyoming.   
 
In addition to making the corrections noted by the 
state agencies, we deleted or updated the 
following records from the database provided by 
EPA: 

- In certain instances, PCS parameter-level 
effluent violations will show the value 99999% 
over limit.  This value is a code indicating that 
PCS was not able to properly interpret the 
measurement that was submitted by the 
permittee.  Therefore, 99999% values are not 
necessarily violations; as such, we excluded 
99999% values from our analysis.   
 
- Some facilities reported discharges of “<” or “>” 
a given value.  EPA's PCS database drops the 
“<” and “>” symbols and calculates the violation 
as the base number; in most cases, we were 
unable to verify whether the PCS database 
correctly calculated the percentage over the 
effluent permit limit.  We eliminated all records for 
which states reported discharges using a 
character such as “<” or “>”, except when the 
facility reported a discharge of “>” a given value 
that was higher than the permitted limit.  We 
coded these records as “apparent violations of 
undetermined magnitude.” 
 
- We eliminated all records where the quantity or 
concentration average was noted as being higher 
than the quantity or concentration maximum, 
since this had to be a data entry error. 
  
- We independently calculated the percent 
violation for each facility and identified instances 
in which our calculations differed from EPA's.  
We went through each of these records and fixed 
or dropped the data. 
  
- In some cases, EPA's PCS database 
improperly calculated percentage violations for 
concentration minimum permits; we corrected or 
deleted these records as well. 
 
4.  Data limitations.  The data covers major 
facilities only.  Facilities are designated as 
“major” based on an EPA scoring system that 
considers a combination of factors, including 
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toxic pollutant potential, streamflow volume, 
public health impacts, and proximity to coastal 
waters. For example, a major municipal facility is 
a publicly owned treatment works that serves a 
population of 10,000 or more, discharges one 
million gallons or more of wastewater daily, or 
has a significant impact on water quality.  
Because we only looked at major facilities, this 
report examines a small subset of the total 
number of facilities discharging pollutants into 
U.S. waters. 
 
5.  California and Oregon data.  EPA 
expressed concern that the California data were 
not accurate or trustworthy.  The Permit 
Compliance System maintains current permit 
limits for only a small percentage of California’s 
facilities, so some of the information may not be 
accurate.  In addition, the Oregon Department of 
Environmental Quality noted that the Permit 
Compliance System does not have up-to-date 
permit limits for a significant number of the 
state’s facilities, meaning that the system is 
generating erroneous data on violations for these 
facilities.  As such, we chose to exclude 
California and Oregon from the report’s analysis. 
 
6.  Definition of “exceedance.” We count any 
exceedance (greater than 0% above the permit 

level) for any given parameter during any given 
reporting period as an exceedance.  If a facility 
exceeded its permit level for a parameter for 
quantity average, quantity maximum, 
concentration average and concentration 
maximum during the same reporting period, we 
count this as four exceedances but as one facility 
in violation.  Again, we did not include paperwork 
violations in this analysis. 
 
7.  Calculating the average permit violation by 
state.  To calculate the average violation, we first 
averaged the violations by category (quantity 
average percent over, quantity maximum percent 
over, concentration average percent over, 
concentration maximum percent over, 
concentration minimum percent under), excluding 
non-violations and fields displaying EPA’s 
99999% code.  We then averaged each of these 
five averages together to obtain each state’s total 
average. 
 
8.  Number of major facilities by state.  Data 
for the number of major facilities in each state, 
which forms the basis of the calculations in Table 
1, are current as of June 30, 2002.  EPA 
provided this data in response to a separate 
FOIA request.   
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Appendix A. Facilities Exceeding Their Clean Water 
Act Permits for Every Reporting Period,  
January 1, 2002-June 30, 2003 
 

State  

NPDES 
Permit 

Number Facility Name City  
Primary Parameters Exceeded During 18-

Month Period 

AL AL0060445 
UNION SPRINGS WWTP AND 
LAND AP 

UNION 
SPRINGS 

Chlorine, Biological Oxygen Demand, Total 
Suspended Solids 

DE DE0050580 
DELMARVA P & L INDIAN RIVER 
PO MILLSBORO Flow 

DE DE0000655 
GENERAL CHEMICAL 
CORPORATION 

NEW CASTLE 
COUNTY Biological Oxygen Demand, Nitrogen, pH 

FL FL0026344 BOCA RATON WPC FAC BOCA RATON 
Dissolved Oxygen, pH, Total Suspended 
Solids 

GA GA0034584 ATHENS CEDAR CREEK WPCP ATHENS 
Biological Oxygen Demand, Flow, 
Suspended Solids 

GA GA0047147 
RICHMOND CO (SPIRIT CRK 
WPCP)   

Biological Oxygen Demand, Chlorine, Flow, 
Suspended Solids 

HI HI0020117 HONOLULU, CITY & CNTY HONOLULU Chlordane, Dieldrin, Enterococci 
IL IL0023027 DEKALB S.D. STP DE KALB Chlorine, Fecal Coliform, Copper 

IL IL0048526 ROMEOVILLE STP #1 AND #2 ROMEOVILLE 
Biological Oxygen Demand, Chlorine, Fecal 
Coliform, Nitrogen, Total Suspended Solids 

IN IN0022829 EAST CHICAGO_MUNICIPAL STP EAST CHICAGO 
Cadmium, Chloride, Chromium, Copper, Oil 
& Grease, Phenolics, Phosphorus, Sulfate 

IN IN0025135 AUSTIN MUNICIPAL STP AUSTIN 
Biological Oxygen Demand, Nitrogen, 
Dissolved Oxygen, Total Suspended Solids 

IN IN0023060 HAMMOND MUNICIPAL STP HAMMOND Fluoride, Phosphorus  

KY KY0021270 LONDON STP 
LAUREL 
COUNTY 

Biological Oxygen Demand, Chlorine, 
Nitrogen, Dissolved Oxygen, Total 
Suspended Solids, Toxicity 

LA LA0032131 
ST CHARLES PARISH PH-LULING 
ST LULING 

Biological Oxygen Demand, Fecal Coliform, 
Total Suspended Solids 

LA LA0044008 NEW IBERIA, CITY OF NEW IBERIA 
Biological Oxygen Demand, Fecal Coliform, 
Nitrogen, Total Suspended Solids 

LA LA0038814 VILLE PLATTE, CITY OF VILLE PLATTE 

Biological Oxygen Demand, Copper, Fecal 
Coliform, Nitrogen, Dissolved Oxygen, Total 
Suspended Solids, Zinc 

MA MA0100030 MARION W W T F MARION /T/ 

Fecal Coliform, Ammonia/Ammonium, 
Biological Oxygen Demand, Copper, Flow, 
pH, Total Suspended Solids 

MA MA0100587 PLYMOUTH W W T P PLYMOUTH 
Fecal Coliform, Chlorine, Copper, Total 
Suspended Solids, Settleable Solids 


